
 IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF WEST VIRGINIA

BYRON ORIGINALS, INC.,

Plaintiff,

v. Civil Action No. 5:05CV82
(STAMP)

IRON BAY MODEL CO., JOHN E. CRAIG 
and CHRISTINA L. CRAIG,

Defendants.

MEMORANDUM OPINION AND ORDER
GRANTING PLAINTIFF’S MOTION FOR ORDER
REQUIRING DEFENDANTS TO APPEAR AND

ANSWER DISCOVERY IN AID OF EXECUTION

I.  Background

On November 18, 2005, this Court entered a judgment against

the defendants, Iron Bay Model Co., John E. Craig and Christina L.

Craig, in the above-styled civil action.  A writ of execution was

issued by the Clerk of the Court on February 9, 2006 and on

February 16, 2006, the United States Marshals Service served the

writ of execution and returned without goods or chattel to apply to

the judgment entered by this Court.  Because the plaintiff has not

been able to successfully satisfy its judgment, the plaintiff

requests the issuance of a summons for the debtor to appear and

answer interrogatories in aid of execution in accordance with

federal and state law.  Moreover, the plaintiff requests that a

commissioner be named to facilitate discovery if necessary and that

all costs and fees incurred in conducting such discovery be paid by

the defendants.  
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II.  Discussion

Rule 69(a) of the Federal Rules of Civil Procedure guides this

Court in execution procedures generally and in discovery in aid of

execution.  Chicago Pneumatic Tool Co. v. O.V. Stonestreet, 107

F.R.D. 674 (S.D. W. Va. 1995).  Specifically, Rule 69(a) states:

Process to enforce the judgment for the payment of money
shall be a writ of execution, unless the court directs
otherwise.  The procedure on execution, in proceedings
supplementary to and in aid of a judgment, and in
proceedings on and in aid of execution shall be in
accordance with the practice and procedure of the state
in which the district court is held, existing at the time
the remedy is sought, except that any statute of the
United States governs to the extent that it is
applicable.  In aid of the judgment or execution, the
judgment creditor or his successor in interest when that
interest appears of record, may obtain discovery from any
person, including the judgment debtor, in the manner
provided in these rules or in the manner provided in the
practice of the state in which the district court is
held.

Fed. R. Civ. P. 69(a).  Pursuant to West Virginia Code § 38-5-1, a

debtor can be brought before a commissioner in chancery “to answer

upon oath such questions as shall be propounded at such time and

place by counsel for the execution creditor, or by the

commissioner.”  W. Va. Code § 38-5-1.  While the federal court

system does not have a commissioner in chancery, 28 U.S.C. § 636

provides, in pertinent part, that “[a] magistrate may be assigned

such additional duties as are not inconsistent with the

constitution and laws of the United States.”  28 U.S.C.

§ 636(b)(3); Chicago Pneumatic Tool Co., 107 F.R.D. at 676.

Accordingly, the magistrate judge may conduct a hearing as
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described by West Virginia Code § 38-5-1 pursuant to Federal Rule

of Civil Procedure 69(a) and may also order the execution debtor to

assign personal property to the United States Marshal for the

purpose of satisfying a judgment.  Id. at 677.  

Pursuant to Rule 69, this Court appoints United States

Magistrate Judge James E. Seibert to serve as a “commissioner” to

conduct a hearing as described by West Virginia Code § 38-5-1.  The

Clerk is DIRECTED to issue a summons pursuant to Rule 4 of the

Federal Rules of Civil Procedure upon defendants, Iron Bay Model

Co., John E. Craig and Christina L. Craig, to appear before

Magistrate Judge Seibert on May 2, 2006 at 1:30 p.m. at the

Magistrate Judge’s Courtroom on the Fourth Floor of the United

States Courthouse, Twelfth and Chapline Streets, Wheeling, West

Virginia 26003 to answer upon oath questions submitted by the

plaintiff as Exhibit D to its motion and attached as Appendix 1 to

this order, and such further questions as shall be propounded by

counsel for the plaintiff or by Magistrate Judge Seibert.  In

addition, the Clerk is DIRECTED to attach a copy of this order and

Appendix 1 to the summons issued to defendants. 

At the hearing, the defendant debtors shall produce all books

and records relating to the interrogatories stated in Appendix 1 of

this opinion and convey or assign to the United States Marshal for

the Northern District of West Virginia all money, bank notes,

securities, evidences of debt or other personal property, chooses
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in action or other intangible personal property as may be ordered

by Magistrate Judge Seibert for the enforcement and payment of the

judgment including interest and costs outstanding in the above

matter.  

IT IS SO ORDERED.

The Clerk is DIRECTED to transmit a certified copy of this

memorandum opinion and order to counsel of record herein and to the

pro se defendants.

DATED: April 12, 2006

/s/ Frederick P. Stamp, Jr.       
FREDERICK P. STAMP, JR.
UNITED STATES DISTRICT JUDGE


































